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CONSEQUENTIAL DAMAGES. 



I. 

To the Editor of 

Sir,— 

Jonathan Yank, of Yankstow^ out yonder, 

had a quarrel not long since with his brother 
and co-heir, Jeff Yank, in the course of which 
Jeff killed some of the Yankstow deer. The 
brothers had hardly made matters up, when my 
bailiff, here at Britworth, received notice from 
Jonathan's steward that as the hounds with which 
Jeff had coursed were bought on the sly (when 
whelps) from one of my servants, Jonathan required 

1—2 
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4 CONSEQUENTIAL DAMAGES, 

me to pay for the deer which his brother had 
killed. 

My man, unwilling to plague me on the subject, 
answered very plainly (so he says) that as I had 
always forbidden the sale of whelps from my 
kennels, and that as he, for his part, had taken as 
much care to prevent such sale as he usually takes 
with the rest of my affairs, he scouted all respon- 
sibility for Jeff Yank's dogs or venison. But as, 
post after post, the steward renewed his notice, the 
bailiff, knowing my general wish to be amicable, 
despatched a groom to see what talking could do ; 
the steward sent one of the Yankstow keepers to 
meet him, and these High Commissioners (exempta 
fames epulis^ you may be sure) held their sittings at 
the Washington Arms, hard by the steward's lodge. 
My man's errand (the bailiff assures me) was simple 
enough. He was to try and agree with the Yank- 
stow people or some well-known and impartial 
neighbour, who should say if my folks had been 
culpably careless about the whelps, and, if so, what 
I should pay towards the slaughtered deer. It 
seems the keeper was noisy in his cups, and talked 
rather big about Yankstow rights and wrongs, and 
what he (and his) might yet inflict on us if Brit- 
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worth did not come to terms. But his most 
amusing feat of eloquence must have been an 
argumentum ad possibileniy in which he ran over the 
illustrious families who, had all Yank's dead deer 
been alive, were to have hunted at Yankstow this 
season, guessed the splendid alliances for all the 
young Yanks which would probably have come of 
such hospitality, reckoned the grand total of result- 
ing rent-rolls and dowries, and swore I should 
make good, in solid cash, these indirect losses to 
the House of Yank. My man (who has some wit) 
appears to have replied by asking whether when 
an annuitant of ten thousand a year slips down 
dead on a piece of orange-peel, the boy whose 
negligence dropped the peel is bound to compen- 
sate the family of the deceased ? On this the 
keeper, a little puzzled, vowed the arbitrator should 
settle all that. Whereon my fellow declares he 
shut him up by remarking that if the arbitrator 
were left to choose his own subjects, perhaps he 
might elect to pass judgment on the quarrel be- 
tween the two Yanks. Finally, the men seem to 
have got to business ; to have drawn out and signed 
some sort of paper ; have chosen a first-rate umpire 
(our neighbour Sir Kenning Canning), arranged the* 
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time of arbitration, and fixed a place of meeting 
convenient to all parties. 

On the appointed day bailiff and steward, fol- 
lowed by Yankstowand Britworth hangers-on, met, 
as prearranged, before the umpire ; but the morn- 
ing was not half over when I heard angry voices 
beneath my window, and learned from the clamour 
of a dozen deponents that (to the temporary dis- 
credit of their ears, and doubtless to the sudden 
increase of unconscious latinity in their speech) the 
steward's attorney had begfun his harangue by 
formally repeating the bosh about indirect losses 
which the keeper had swaggered over his ale. My 
bailiff on this had stopped proceedings, and half 
an hour after I saw him toiling up the hill, sorely 
hot and chapfallen, and carrying in hand that 
boasted agreement for arbitration which was held 
when signed to be such a documentary triumph, 
such a model of embodied unanimity, that its proud 
consig^atary and congenitor, whose attentions my 
unworthy horses have continued to enjoy, has gone 
about, from that time to this, the very Erckmann or 
Chatrian of the stable. (In other words, he has 

looked so d d cocksy that I thought I should 

* have to dischaige him.) The first words of this 
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paper, which I had not before seen, so remarkably 
resemble a contract which all the world has lately 
read, that I can't resist transcribing them. "Whereas 
differences have arisen between the Yankstow 
steward and the Britworth bailiff, and still exist, 
growing out of the acts committed by the several 
dogs which have given rise to the claims generically 
known as the Deerhound claims/* The document 
proceeds to state that these differences and claims^ 
shall be referred to Canning's arbitration, and 
throughout bears the same odd resemblance to that 
other more famous instrument, which you will 
detect in its opening clause. 

Well, Sir, allowing for the metaphor "growing 
out of" (there are few things more dangerous than 
a bad metaphor, except a metaphor that is nearly 
good), and the phrase "generically known" (our 
fellows go to the Yankstow or Britworth Institute, 
and are deucedly vain, no doubt, of their shabby 
little bits of rhetoric), the agreement would seem 
little open to misconstruction. It is plain, at all 
events, that the differences to be decided are not 
those between keeper and groom, but between 
bailiff and steward, and the "claims known aS the 
Deerhound claims," being evidently among the 
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causes of those differences, must be "claims known" 
to the parties between whom those differences 
arose. 

Therefore the subject-matter of agreement must 
be contained in the answer to one question — 
"What does the correspondence between Yank's 
steward and my bailiff show to have been 
the original differences and the original claims ? " 
and I will tell you what Yank and I mean to do. 
(We met, informally, in the hunting-field.) 

We shall call for copies of all the direct corre- 
spondence between steward and bailiff, and if (as I 
expect) it contains nothing unwarrantable, we shall 
let them carry out what they have begun ; merely 
requiring that the arbitration shall be limited to 
the issues directly raised in that correspondence, 
without regard to the trash at the Washington 
Arms, or to any other differences and claims 
than those which that correspondence distinctly 
expresses. 

If, on the other hand, my bailiff has so far for- 
gotten a servant's rights and duties as to tolerate, 
on my behalf, claims from Yankstow which — or 
the logical consequences of which — only a master 
could, in law or in equity, entertain, I shall send 
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him adrift, on the spot, and repudiate his whole 
negotiation. A master may be legally liable for 
the acts of his servant, but no court of equity 
would sanction such a stretch of the legal letter as 
would leave every man's fortune at the mercy of 
every knave, fool, or fanatic whom he may happen, 
unluckily, to employ. 

Yank and I shall then go in person to Canning, 
and ask him to give "Yes" or "No" to the single 
question, " Was I culpably careless about the 
whelps ? " If he answers " No," the whole affair is 
at an end ; if " Yes," I shall say somewhat as fol- 
lows, and act accordingly : — " Now, Yank, my dear 
fellow, look here. Canning has decided that I was 
careless about the whelps. I accept his verdict ; 
and, as the negligence has evidently pained you, 
I assure you Fm sorry it occurred. Moreover, I 
shall fine myself pretty heavily to show all Apple- 
shire that I mean what I say. But I must have it 
perfectly understood that this is a case, not of law 
but of courtesy ; that I am legally no more re- 
sponsible for the results of that sort of carelessness, 
especially when those results could not have oc- 
curred without the malicious intervention of some 
one else, than you are responsible for the unknown 
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haystack which an incendiaty fired with the ash 
you dropped fVom your cigar. What I pay is not 
a debt for damages, direct or indirect, but an ex 
proprio motu, self-imposed penalty and earnest 
money — a pecuniary regret, a negotiable peccavi, 
an apology that can be banked. There's my 
cheque — you see it's handsome — and there's my 
hand ; and let us never hear a word more of what, 
to my mind, is the most absurd and trumpery 
dispute which the malice of tale-bearers, the blind- 
ness of village prejudice, and the cowardice and 
uncertainties or ignorance and self-seeking of ser- 
vants ever brought about between two neighbours 
and gentlemen." 

And entre nous^ Mr. Editor, if friend Yank were 
not a kind of ninety-ninth cousin, I would see him 
where I hope never to see any one (unless tele- 
scopically) before I would consent to go so far as 
this. 

Indeed, if you eminent London publicists con- 
tinue to make excuses for such hybrids between 
law and sentiment as the claims which, by one 
claimant or another, are " generically known " as 
the Alabama — I mean the Deerhound — claims, 
you may find yourself some fine morning on your 
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trial for child-murder because your cook has given 
away a kitten, and the kitten has grown to a tom- 
cat, and the-tom cat has. stifled the infant hope and 
heir of the mansion across the street. 

I am, Sir^ 

Your obedient servant, 

Saxe Brit* 
March 8. 
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II. 

To the Editor of 

Sir,— 

The present dispute between America and 
Great Britain so curiously coincides, in its most 
notable characteristics, with those rural dissen- 
sions and diplomacies of which I lately sent you a 
brief historiette, that my thoughts have naturally 
turned from the affairs of these parishes to those 
whereof {mutato nomine " Saxe Brit " to " British 
Nation") my fable might almost seem narrated. 
Excuse me, therefore, if with this sense of fore- 
gone familiarity, I strike at once into the midst of 
greater things. 

The more we are inclined to concede that the 
Treaty of Washington is susceptible of other than 
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one interpretation, the more important it seems to 
turn from a mere textual controversy, and address 
ourselves to showing the reasonable men of both 
hemispheres that the doctrine of "consequential 
damages " contained in the American construction 
of it is one which no Government would dare ask a 
free people to admit, and which, though a hundred 
Governments in succession should set their hands 
and seals to it, no British people would consent to 
ratify. 

This importance is the more urgent because 
what is familiarly known as " International Law " 
having neither an acknowledged Legislature with 
the right to enact nor an acknowledged Executive 
with the strength to enforce it, is, of course, homo- 
logous to those dictates of the mens sibi conscia 
recti which we are accustomed to call codes of 
honour rather than to obligations technically termed 
legal : and therefore it can never be too late to 
attempt by argument those changes in the sense of 
rectitude which conviction may work in the national 
as in the individual conscience. And the attempt 
is the more hopeful because, even in those branches 
of the argument which may seem to involve con- 
siderations nominally legal, the points at issue, the 
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principles of disputation, and the necessary evidence 
are not essentially different from those which are 
justly dealt with every day at the bar of common 
sense on the pleadings of unprofessional intelli- 
gence. If I have been drawn into giving a power- 
of-attorney, the terms of which grammatically con- 
strued include the authorization of an attempt on 
my own life, any educated jury is competent to 
decide that the fact of such documentary suicide 
proves at least one of three things : That I signed 
the deed when insane or when ignorant of its 
contents or when virtually /<?/c? de se; and that, 
in either case, the document is invalid. A sig- 
nature in unquestionable insanity or ignorance is 
really no signature at all ; and no law or honour 
compels me to the completion of an incipient 
felony. 

Now, let any similar jury look a moment at 
that American doctrine of consequential damages, 
as it is called, which is supposed to be recognized 
by the Treaty of Washington. That doctrine 
naturally divides itself into a doctrine of conse- 
quential causes and a doctrine of consequential 
effects. It was not the British nation or the 
British Cabinet or the English ship-builders or 
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the American purchasers or the foreign machinists 
and gun-founders or the Confederate people or the 
Confederate Government, but the bold and skilful 
crew and commanders of the Alabama^ that were 
the proximate and efficient cause of the injury to 
North America which the British taxpayer is asked 
to compensate ; and, by a doctrine similar in prin- 
ciple, he is also required to pay not only for the 
ships and cargoes actually taken by the Alabama^ 
but for the prolongation of war, the loss of carry- 
ing-trade, and general defection of North American 
commerce produced by the foreign and domestic 
terror produced by the belief in the inferiority of 
Northern seamanship produced by the skill and 
audacity of the Southern commanders and crew. 
The principle involved in these doctrines may be 
formulated somewhat as follows : — Whoever has 
negatively or positively contributed, however re- 
motely, indirectly, or unintentionally, to the pro- 
duction of anything is responsible to human justice 
for everything which that " anything " may nega- 
tively or positively, directly or indirectly, contribute 
to produce. The mere statement of these doctrines 
and of this principle is almost a reduction to the 
absurd ; and probably the best mode of refuting 
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the doctrines is to complete that reduction by apply- 
ing still further, in more familiar spheres of action, 
the principle of which they are only a partial, 
however formidable and monstrous, application. 

As a step in this mode of refutation, the writings 
of M. de Laveleye are valuable, so far as they go ; 
but to cover, or nearly cover, the arena of contro- 
versy, they require a larger term and a wider pre- 
dicate. That the right to claim such damages as 
those now sought by America would, if admitted, 
be mortal to this or that neutral State is a strong 
reason for inquiry whether that right be valid, but 
is not per se conclusive against its validity. It may 
be only a proof that, if the right in question is part 
of " public law," certain States should not indulge 
in the dangerous luxury of shipbuilding. That the 
exorbitant price of bread under our old protective 
system was frequently mortal to poor or weakly 
persons called loudly for inquiry into the merits of 
free trade, but was not, by itself, conclusive against 
the necessity or the morality of protection. It 
might only be a proof of what we already knew — 
that certain feeble forms of existence may be 
destroyed by conditions that are innocuous or even 
favourable to stronger and more normal life. 
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Surely, Sir, the true answer to what has 
become known as the theory of consequential 
damages is not merely that the right to claim such 
damages would put a stop to this or that kind of 
human activity in this or that sphere of action, but 
that the principles from which that right is a deduc- 
tion would; if consistently applied, extend their 
arrests to all spheres of action alike, and bring to a 
deadlock all kinds of human activity whatever. 
Even if their application could be confined to what 
may be termed the sinister side of responsibility 
and the injurious lines of causation, it would not 
be difficult to show that before half a generation 
were over the incalculable stoppages among the 
social atoms would bring the whole machine of 
society to a standstill. If every lawyer, doctor, 
mariner, legislator, coachman, artisan, shopkeeper, 
every originator of untried inventions, every dis- 
coverer of a new force or an unsyllogized premiss 
were liable to consequential damages for every- 
thing injurious which would not have happened if 
something he did had never been done, the net- 
work of new obligations would not only strangle 
those members of society, but so reticulate every 
way of human life as to make all alike impassable. 

2 
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But you cannot confine the application of those 
principles to the sinister side of responsibility and 
the injurious lines of causation. If they give the 
right to consequential damages for the remote 
results of injurious positive causes, and (as the 
American claims on account of our "negligence** 
illustrate) for the remote injurious catena of the ill- 
connected sequences of such negations as can only 
by a figure of speech be elevated to the rank of 
positive causes, they must apply as well to 
beneficent as to maleficent activities ; must be 
remunerative as well as compensative ; must give 
the right to consequential premiums on indirect 
benefits, and even to what may be called a 
presumptivo-consequential bonus on indirect bene- 
ficial might-have-beens. If I am liable for conse- 
quential damages — that is to say, if, to recur for 
an instant to the rural feud I had lately the 
honour to lay before you — if I ought to pay Yank 
for what he has lost by the direct or indirect 
action of causes whereof the ancestry, however 
remote, can be traced to an act or an omission of 
mine — I am also indebted for consequential 
profits ; that is to say, I ought to pay Yank for 
what I have gained by the direct or indirect action 
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of causes of which the ancestry, however remote, 
can be traced to some act of his. If I owe him 
compensation for everything injurious that might 
not have happened, and everything good that 
might have happened, if my people had been 
careful enough and lucky enough to prevent that 
clandestine sale of whelps from my kennel, then, 
when Yank's footman's daughter's child met 
Mrs. Rich, who had lost her way, and showed her 
the gate which begins the footpath that ends in 
the lane that leads to the road that passes the 
trees at the mouth of my drive, where Mrs. Rich, 
standing up from a hailstorm, was seen from the 
house and asked to walk in, where she met that 
politeness which charmed her so deeply that, 
dying long after, she left me this diamond, I am 
clearly indebted to Yank for a percentage on my 
Koh-y-noor. And I shall be happy to pay it 
when the jury of experts shall have decided, 
among innumerable other issues, on the moral 
status of the hailstorm as a determining cause, and 
on the motive power of that fascination of manner 
which all my friends agree to be so incalculable. 

Nay, Sir, I do not see why, on the principles 
by which he can claim this premium, he might 
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not also claim what I have called a presumptivo- 
consequential bonus, if, by the fact that my gates 
were locked, Mrs. Rich, who would otherwise have 
received my hospitality, passed on, and left to a 
more lucky courtesy the treasure that but for one 
link in a chain would, as we saw, have accrued 
to me. 

Sir, a great deal has been said at various times 
against this earth as a theatre for human exist- 
ence ; and I confess that when I try to foresee a 
terrestrial machine of consequential and presump- 
tivo-consequential damages and remunerations, in 
which not only every man's inherited plexus of 
unknown moral responsibilities might be turned 
at any moment into a money claim, but in which, 
on the grand scale, the heirs of Franklin levy tax 
on our telegrams, those of Lavoisier on every gas- 
lamp, the representatives of Worcester and New- 
comen are still in Chancery, for the vast accumu- 
lations of the ever-increasing royalty on pistons 
moved by steam, the Pope, as the spiritual supe- 
rior of Roger Bacon, draws gunpowder-pence from 
three-quarters of the globe, the Corporation of the 
City are at their wits end to pay the annual sub- 
sidy to the descendants of the losers in the Fire of 
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London, and the Columbus-probably-related com- 
company, or the National-Historical-Archaeological 
association of the amalgamated purchasers of the 
consolidated rights of the reputed heirs of the resi- 
duary legatee of the supposed sister of Americus 
Vespucius are raising land-tax on the whole acre- 
age of two continents, I find myself suffocating 
among the weights and tensions of a world in the 
moving labyrinth and intervolving complications of 
whose enormous, insoluble, incalculable, and there- 
fore intolerable tortuity the mind reels, the body 
stultifies, and the human being must either congest 
to moral death or regain mental life by one of 
those efforts whereby from time to time the 
incubus of a bad law or a false logic has maddened 
mankind to the destruction of all law whatever, 
and the denial of the first premisses of wisdom. 
Treaty obligations, indeed, under plenipotentiary 
signatures ! Treaty or no treaty, signature or no 
signature, full-powers or half-powers. Government 
here. Government there, we abjure the whole 
monster from head to tail, and hurl the hideous 
humbug into limbo, as we kick off any other 
nightmare ! The fact, however, that claims, doc- 
trines, and principles which can so easily be laughed 
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out of court are advanced with, at all events, the 
tacit consent of a great and intelligent people, is 
proof that something worth attention can be said 
for them, and I will attempt, therefore, with your 
leave, to meet by anticipation two or three of the 
noticeable arguments which, doubtless, we shall 
soon hear from the other side of the Atlantic. 
This attempt I reserve for another letter. 
And am. Sir, 

Your obedient servant, 

Saxe Brit. 
Briiwortky April 5. 
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III. 

To the Editor of 

Sir,— 

I HAVE endeavoured, in my last letter, to 
set forth and illustrate some of the reasons that, 
however indistinctly recognized, are probably at 
back of the unanimous British conviction concern- 
ing the American doctrine of " consequential," 
"constructive," or "indirect" damages. In the 
present letter I propose to follow (still, I hope, in 
your company,) that doctrine to its Transatlantic 
home, and, leaving to other disputants the techni- 
cally political arguments by which it is supported, 
to encounter those more private considerations 
which, in nine men out of ten, give confidence to 
political opinions. It is not by refuting what men 
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say to others, but by stalking and killing what 
they say to themselves, that real conversions are 
made. It is not the voluminous reasoning of 
Mr. Fish or Mr. Bancroft Davis that inspires their 
millions of supporters with the energy and ardour 
of belief : it is the unexpressed relation of some of 
that reasoning to those secret and often uncon- 
scious (or half-conscious) analogies which, for the 
majority of minds, lend life and warmth to faith 
and action, but which, of course, are only of real 
value in proportion as the entities compared 
(whether they be principles, e.g.y or the things 
that embody principles,) are truly and entirely 
analogous. 

I propose, therefore, briefly to examine some 
typical specimens of those familiar comparisons 
that are, doubtless, transacting in the popular 
brain of America, and to show that they either 
involve obvious reductions to the absurd, or fail, 
on analysis, in those essentials of a just analogy 
without which, as we all know, plausible simili- 
tudes are among the deadliest of intellectual 
dangers. Something of this sort seems the more 
needful at the present conjuncture, because the 
very novelty of the Transatlantic doctrine exposes 
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It to be placed, even by honest thinkers, in cate- 
gories to which it has no real right, but to which, 
at first sight, it appears to belong : as our old 
circumnavigators, with the most truthful inten- 
tions, called their discoveries by familiar names 
precisely because they were so very nameless, 
somewhat, of course, to their own temporary help, 
but much to the mental confusion of those " who 
sat at home at ease." 

If I sometimes make my examination with less 
popularity of manner than might seem appropriate 
to the design, perhaps you will excuse me on the 
plea that it is not always wisest to address directly 
the thinkers of the thoughts we desire to contra- 
vene. Did a new disease or a fresh heresy become 
epidemic anywhere, the foreigner who should write 
on it would probably direct his essay, not to the 
patients or perverts, but to the doctors or theolo- 
gians. Therefore, sir, while aiming at the many 
who support the American Government, I shall 
hope to remember, — and to show my remembrance 
— that the minds in the other hemisphere whose 
verdict, in such a case as the present, will alone be 
affected by judicial considerations, are neither the 
millions who incorporate political power, nor the 
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demagogues who are its official mouth and eyes, 
but the cultured men and women, — as unim- 
portant to the clumsy politician as the "grey 
matter " of the brain to a bungling anatomist — 
who, sooner or later, in a country ruled by opinion, 
put soul into the bones and marrows that form and 
move the body politic, and make it — as Burns said 
of some other celebrated (and similar) material, 
"somethin* like a man." In desiring to argue 
before these I am not so arrogant as to forejudge 
the mind of the Court. Granted " the mind " of 
such a court, I do not presume to prefigure its 
personal opinions. I merely wish to try before it 
some particular applications of certain notions ; and 
shall show my consideration for the tribunal rather, 
I hope, by the nature of the pleading than by any 
pretended foresight of the sentence. 

With these few deprecatory remarks— made 
lest any one should object, on the one hand, that 
I do not tfeat a national subject as if from the 
hustings, or, on the other, that I assuriie for the 
higher minds of America an isolated character 
incompatible with good citizenship — I proceed to 
select, from the crowd of figures of speech and 
transpositions of truth too plainly untenable to 
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need serious attention, a few representative ex- 
amples of those more formidable mistakes to the 
consideration of which, as already said, I propose 
to devote this letter. 

Perhaps one ought scarcely to include among 
these the cogitations of the domestic politician to 
whom a national claim for consequential damages 
is but one form of the axiom that " we should 
always be ready to bear the consequences of our own 
conduct" Without pausing to point out the specific 
difference between " consequence " and " sequence," 
it may be enough to meet this fireside argument by 
a question also de focis. " If, when emphasising 
his thoughts by an extra use of the poker, our 
friend should lose an eye by a rebound of red-hot 
coal, could he gain from the merchant and the ser- 
vant by whose acts the coal was in sitUy compensa- 
tion for one of those innumerable *' consequences " 
which would not have happened if the coal had not 
been there ? " 

The musings of the quasi-philosophical poli- 
tician have, probably, put his compatriot's reason- 
ing into a somewhat more professional shape. 
He has said, " The pains and penalties which wrong- 
doing entails on the wrong-doer are arguments not 
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against law but against sin. To break that entail 
by arbitrary limitations is to limit the most civiliz- 
ing of human ideas—the idea of moral respon- 
sibility. Therefore the penal results of Bri-tish 
negligence ought not to be stopped at number 
so-and-so of a series which but for Britain would 
never have begun, and to which, in the ethical 
interest of the world, no one must be allowed to 
put an end." 

Whereto we need only answer, without pre- 
judice to this or that system of ethics, that, what- 
ever the final cause of morals, and the true bounds 
of moral responsibility, the earthly office of morals 
cannot be to destroy the moral being, and that any 
hypothesis of morals which, if fairly carried out, 
would paralyse all moral activity, is obviously self- 
condemned. That the American doctrine of con- 
sequential damages would, if so carried out, 
produce this paralysis, I hope I have shown in my 
last letter. 

Various arguments have also, no doubt, been 
induced by quasi-theological politicians, from cer- 
tain assumed characteristics of "the Divine Govern- 
ment." To all these we may reply that " Divine 
Government " presupposes a Divine Governor, and 
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that as no political power can claim to be the true 
analogue of that Governor the whole comparison 
fails, and with it, all its corollaries. The absence of 
the sine qud non leaves the " non " universal. Contro- 
versialists of the pseudo-scientific school, admitting 
the force of this objection, have probably sought to 
** change the venue" of adjudication by an appeal 
to those workings of the material universe which 
seem to illustrate what are somewhat narrowly 
called the laws of Nature, and to show that those 
laws punish the innocent for the guilty. But we 
may fairly refuse an appeal to laws which describe 
unconscious forces and motions till the case before 
us has been fully argued on those other laws which 
both describe and prescribe the conscious powers 
and activities of man. In so dismissing the appeal, 
however, we may briefly point out that the com- 
parisons it seeks to institute would, if admitted, 
rather controvert than corroborate the doctrines 
they are intended to confirm. Nature rather recog- 
nizes consequential injuries than consequential 
damages. She may " punish '* the innocent for the 
guilty, but the arrows that mark the currents of 
her action have directions very different from those 
on the American charts. She grinds the weak, 
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the poor, the injured, in proportion to their weak- 
ness, poverty, injury; and by how much more 
wretched they are for her grinding by so much she 
grinds them the more. But as to the antecedents 
of physical evil, the face that never looks back has 
left them to their own dogs and vultures. A father 
may entail on his posterity the most terrible bodily 
evils, but, be that posterity a thousand or ten, the 
physical penalty he suffers is not in the ratio of 
their injuries, but of his own. A band of full-grown 
mountaineer parents build a village in a creek of 
invisible malaria. They survive the poison that 
fills the churchyard with their little ones ; nay, by 
the proverbial " better cheer " which rewards 
paucity of number, they live the longer for the 
mortality they have caused. Their few and dwarfed 
offspring inherit their homes, and, in the third 
degree, the cretin can hardly lift the tools his 
grandparents left him, or spell out the tombstone 
that records to the incredulous traveller how they 
lived respected and died happy. Unusual sunshine 
loosens an Arctic ice-floe, which, drifting south- 
wards, spreads vernal winter among populous cities 
(with accurate bills of mortality), as, a thousand 
years before, a similar sunshine loosened a similar 
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ice-floe to spread a similar untimely frost over an 
unpeopled wilderness. The sunshine sets, the ice- 
floe melts, the undue season disappears, each in its 
immemorial fashion, whether it have slain armies 
of men or merely nipped the reindeer's fawn and 
the lamb of the unshepherded sheep. 

But, entering a region of much more manage- 
able similitudes, it will be said, and very plausibly 
said to himself, by the soi-disant practical 
politician, that the jurisprudence of every country 
in which there is a railroad admits a principle of 
consequential damages when it allows a passenger 
who loses a limb by a railway accident to claim 
compensation, not from the servants of the 
company by whose guilt, negative or positive, the 
accident occurred, but from the company (however 
innocent) to whom the servants appertained. To 
this we may reply that the question at issue 
between us and America is not as to a principle, 
but as to the principle ; not whether a principle 
that sanctions consequential damages is admitted 
by our law or by any other, for all legal damages 
are, in a sense, consequential, but whether the 
principle involved in a claim for such damages as 
those which America calls consequential in her 
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present dispute with Great Britain is one which we 
or the world can wisely admit To prove that a 
gun does not always shoot straight is not, either in 
principle or in fact, to prove that it can shoot 
round a corner. Nay, the principles involved in 
the admitted occasional obliquity are rather 
unfavourable to a proof of the other deviation. 
The case of the injury inflicted on a passenger by 
a railway accident contains very distinct diagnostics 
which we fail to find in the case to which it is 
paralleled. 

All the primary causes of injury, negative and 
positive, are furnished alike by the railway com- 
pany. For the servants whose negligence afforded 
the occasion, the machinery that injured, the vis 
mohilis that gave it the injurious motion, the regu- 
lations by which such motion was in such a place 
at such a time, they are alike responsible. And 
their responsibility is increased by the fact that their 
raison d'itre involves a special compact, implicit or 
explicit, with the Government of their country 
that their very best shall be done to secure the 
safety of such fellow-subjects as shall trust their 
lives and limbs to their keeping. The railway 
company is a hundred handed giant, but each of 
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its hands belong to the same Briareus. Its action 
towards its injured passenger is rather a co-opera- 
tive than a concatenative action. It may appear 
compound, but it has really that multiplicity in 
unity which constitutes a single act The com- 
pany, as a whole, including its mechanical and other 
instrumentalities, really, as a corporate unit, occu- 
pies that position to the sufferer by what has been 
done which makes its collective energy the nearest 
antecedent to his injury, and invests it with the 
character of that proximate agent of mischief, that 
red-handed assailant, that bodily trespasser, that 
personal contractor of a debt whom finite human 
justice is forced to take as the starting-point of 
legal liabilit}'-. What analogy is there between such 
direct and summary causation as this, and the long- 
drawn single file of that ragged regiment of 
shambling sequences, holding on to each other by 
the mere coat-tails, and continually intercalated by 
some fresh foreign volunteer, whereby the Con- 
federate captain of the Alabama is connected with 
the British Home Secretary and the people of Great 
Britain ? And if the first half of the comparison 
fails, an examination of the second will show that 
it is equally worthless. We value the lost limb of 
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the injured passenger at more than such and such a 
weight of flesh and bone, for the simple and direct 
reason that it was mor* than such and such a 
weight of flesh and bone. It was an integral part 
of a capable creature who is immediately incapaci- 
tated by the loss of it. If the money value of that 
creature was i,ooo/. a year — ^.^., if he was earning 
that sum at the time of the accident, and will be 
by the accident thenceforth disabled from earning 
it — the considerable money damages awarded for 
the loss of the limb are no more ** consequential " 
in the American sense, than nine things out of ten 
in a world of "cause and effect." The hand of the 
lost arm was virtually a hand with bank-notes in it, 
and the " damages " merely cash a property already 
acquired. But if such damages were sought to be 
augmented on the plea that a man with a thousand 
a year might have hoped to make a wealthy match, 
CM* that during the sufferer's illness a new surgeon 
or attorney entering the district might obtain a part 
of his practice, no judge would direct a jury to 
sanction such a claim, because it would involve the 
principles of a compensation that might logically 
extend ad infinitum. And here it is important to 
remark two facts. If the "negligence" of the 
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company in the assumed case were proved not to be 
" culpable " — Le. were proved to be due to circum- 
stances — such as the apoplexy of an official — over 
which they could have no control, or if the act by 
which the sufferer came into collision with their 
machinery were proved to have been on his part 
" culpable " — e.g. a wilful and knowing disobedience 
to the orders of an official — it is very doubtful 
whether any court would give damages for the 
injury sustained, notwithstanding that the physical 
facts of the case and the physical relation of all 
parties concerned remained entirely unaffected. 
But the recognition of culpability removes the case 
from a civil to a moral category, and introduces 
what is probably one of the most important, 
because one of the most nearly analogical, argu- 
ments which has given confidence to the other side, 
and to which, notwithstanding the length of this 
letter, I will, with your indulgence and that of your 
readers, proceed to give careful consideration. 

Before stating it, however, let me suggest, 
parenthetically, that a truer analogy to the Ame- 
rican case than that which we have just been 
refuting would be the case of an English company 
from whom, contrary to their rules and orders, 
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foreign speculators had procured a partly-finished 
engine, which afterwards, when completed, manned^ 
and steamed by a foreign company, on a foreign 
line, knocked down and killed a foreign pensioner, 
whose family sued for compensation neither the 
pointsman, signalman, driver, guard, foreign com- 
pany, nor foreign purchasers, but the English 
company from whom the half-made engine had 
been purloined. Would not such a claim be tarred 
and feathered even in America ? 

Yet the consecution of events in this imagined 
case is closer than that which makes cause and effect 
in the case wherein America is clainiant at the bar 
of the world. 

The onerous argument to which I just now 
alluded has probably occurred to some one some- 
what as follows : — It may be said that the penalties 
of human justice, being often preventives rather 
than correctives, cannot always adjust themselves 
to the moral magnitude of the offence — Le, to the 
size of the crime in the criminars conscience ; and, 
indeed, that the course of modern legislation has 
been towards minatory rather than retributive 
penalties, towards the safety of unoffending society 
rather than the moral deserts of offending indi- 
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viduals ; that we punish the cutting of a telegraph 
wire not in proportion to the ethical nature of the 
action, but to the importance of creating such a 
fear of consequences as may deter the idle and the 
ignorant, and countervail the temptations of almost 
unlimited opportunity ; that, to speak plainly, our 
punishments often need to be heavy precisely as 
the moral guilt of the punished is light ; that, in 
short, to quote the great instance in point, the 
necessity of visiting on Great Britain all that would 
not have occurred had the Alabama never escaped 
from our ports is due not to the magnitude but the 
minuteness of our moral share in the escape, and 
to the ease with which, without some enormous 
deterrent cause, good governments may commit 
such nearly imperceptible offences. To this our 
reply may be threefold. First, that the preventive 
efficacy of punishments designed in terrorem 
depends on the high probability that they can 
and will be inflicted ; and that, therefore, however 
useful such punishments may be in cases where the 
punitive power is irresistibly greater than the power 
of evasion or resistance, it is inapplicable to those 
cases where, as when nations offend, the power to 
evade or to resist the exorbitant penalty is not less 
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and may be greater than the power to inflict. In 
view of such a penalty, passion is so certain to 
disturb reason that any strong nation would prefer 
the painful chances of war to the painful certain- 
ties of submission. 

We may urge, secondly, that enormous penal- 
ties of all sorts are out of date, as might be seen 
by the shudder with which last year the world 
beheld the German treatment of France. We 
changed those laws of ours which adjudged death 
to trifling offences, because the result of them was 
that, as no jury would find guilty, such offences went 
altogether unpunished. Even for the worst crimes 
you can no longer roast your criminal at a slow 
fire, or order him a day on the wheel, with refresh- 
ments at intervals to quicken his power of pain. 

We may urge, thirdly, that even where the 
power to inflict a penalty is unquestionable, and 
where a deterrent example of some sort is an 
admitted desideratum, the moral sense of mankind 
in its present stage so strongly demands that 
punishment, even for identical actions, shall be in 
some obvious ratio to the quantity of moral culpa^ 
bility as to limit the extent to which it can be used 
as a mere means of, prevention. 
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The introduction of the cattle plague into a 
country is, for instance, a great national evil, to 
which preventive punishments may be applied. 
That introduction may be supposed to take place 
by three types of offender. You have the man 
who knowingly buys diseased cattle abroad and 
imports them in full knowledge of the injury they 
will do, and of the law against their importation ; 
the man who buys in ignorance of the disease, but 
who on learning it persists in introducing the 
cattle, though aware of the resulting injury, but 
ignorant of the law ; and the man who buys, 
imports, and introduces, ignorant alike of the 
disease, the probable injury, and the law. There 
can be no doubt of the moral position of these 
three, and no doubt also that the third is the more 
dangerous to society, inasmuch as the ignorance 
which secures his moral innocence is the measure 
also of the perils to the district in which he lives 
and moves. The first will cunningly confine 
his cattle to appropriate buyers. The second,, 
on learning the law, may slaughter them. The 
third, in virtue of his character, may mix them 
with half the herds of his county. If, on preven- 
tive principles, you punish sharply the guilty first 
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of this trio, what warning beacon fire should yon 
light out of the incalculably more disastrous inno- 
cence of the third ? Yet dare you give him 
even as much punishment as the first ? Not 
unless you want to see an earthquake of public 
opinion. 

But, it may be said — (something of the kind has 
been said from America in regard to the "nominal '' 
penalty she would be content to take from Great 
Britain if the right to consequential damages were 
decided in her favour) — " Find the verdict against 
the prisoner, show that he is liable to the full 
penalty of the law, and, having thus published and 
illustrated the law in him, commute the sentence 
on the ground of his innocence." But, in com- 
muting the penalty because of innocence — ^in agree- 
ing to punish the man as he is criminal, but not as 
he is unfortunate — you have changed the whole 
arena of the trial. In quantifying punishment (at 
whatever ratio) to the quantum of guilt, you have 
destroyed the relation of the doctrines involved in 
the case to the American doctrine of consequential 
damages. That doctrine says plainly, " If guilt, 
however small, causes injury, however great, it is 
to be punished in proportion to the size of the 
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injury." But though the supposed case is at an 
end for the American side, it is by no means at an 
end for ours. We who denounce the application of 
the doctrine of consequential damages denounce it 
not because we cannot pay the fine, but because we 
will not tolerate the principle. Horsewhipping is 
not usually reckoned a complimentary attention, 
but it might be almost considered such when com- 
pared with " consider yourself horsewhipped." If 
I admit your right to hang me, I am a dead man 
in possCy though for this time you let me off with 
merely a box on the ear. Nay, by the acknowledg- 
ment of your dispensing power, I have elevated 
you from the character of a judge administering a 
law, to that of a Sovereign exercising the preroga- 
tive of mercy. You take possession of my land, 
though what I actually deliver to you be but a 
petty sod of grass. Nay, you may have done so 
more effectually than if you had dispossessed me 
vi et armisy for what you have taken has gained in 
significance by how much its positive size and value 
demonstrate it to be nothing but a sign. 

No, Sir ; in whatever guise and from whatever 
side that American doctrine comes to us — however 
muffled by sophistry, or poisoned by insolence, or 
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sweetened by compromise — we must meet it and 
all its corollaries with the same unhesitating, un- 
mitigated, and unconquerable repudiation. In the 
interest of weak nations, whose reason may be 
biassed by fear, and of nations in whom a giant's 
strength breeds the lust to use it like a giant, and 
of nations to whom some future turn of fortune 
may give the chance of cashing in a day half a 
century of revenge, we who, as strong enough to 
be above suspicion, young enough to warm reason 
with passion, old enough to strike passion into the 
bounds of reason, prosperous enough to have every 
earthly bribe to peace, and pledged to honour by 
the most glorious of modern histories, are the 
only judicial nation in the world, must not shrink 
from settling this question aright because our 
own welfare happens to be the welfare of man- 
kind. 

Find him in what latitude, call him by what 
name you will, you cannot make the human being 
wholly and merely scientific. You cannot separate 
the idea of penalty from that of crime, or that of 
qui meruit from the demand that palmam ferat, 
any more than you can divorce the idea of debt 
from the notion of payment, or that of sex from 
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that of love. Unusual strains on the normal state 
of the mind may, for a time, estrange the natural 
correlations, but sooner or later they avenge 
themselves in a terrible reaction. The despotism 
of what is erroneously called " the pure reason " is 
but a limited monarchy after all, and it shares 
with other Caesarisms the signal disadvantage that 
it is a monarchy limited by assassination. 

It is by the failure to recognize those great 
principles of limitation by which we are what 
we are, and which seem to control the being and 
activities of the material universe in which we live, 
that, in a case to which they were particularly 
applicable, the Americans conceived the political 
imposthume which it is the duty and office of 
Great Britain to denounce and resist ; and it is 
because this failure to recognize those principles 
would, if acknowledged to be a just omission, 
vitiate and deform the whole system of human 
affairs, that this duty is not merely one of self- 
interest, but of philanthropy. 

Man — at all events terrestrial man — is a crea- 
ture of limited liabilities. We have learnt that 
when making him accountable to his fellows, it is 
wise to restrict, as much as possible, that portion 
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of responsibility for which his fellows, as his moral 
creditors, can force him to show vouchers and 
square accounts. He is a being — ^at all events in 
this stage of his career — in whom the conscious, 
half-conscious, and unconscious recognition of his 
weakness is so strong that every flagrant contra- 
vention of it, virtual or theoretical, rouses his 
moral nature to the desperation of revolt. In 
whichever direction you try to make a giant of 
him, you are barred by warning voices and world- 
old inscriptions. ** That way madness lies : " this 
is to the " purgatory of suicides." Yonder is the 
cave of the Cyclops — monstrum not less horrendum 
whether or not " lumen ademptum est : " there is 
the Hell of those — 

In cui usa avarizia il suo soperchio : 

this is to the thrones of the Napoleons and 
Alexanders, and this to the chambers of the whore 
of Babylon. 

The American theory ignores all this, and 
affects to devise the geography and ethics of a 
world in which there should be everything Titanic 
but Titans. For an earth of middle-sized mankind 
it has, as might be expected, just that relation to 
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the sublime which is often the most provoking 
phase of the ridiculous, and to the useful which is 
the most exasperating kind of inutility. Our 
clocks in this world must not despise the sun-dial. 
We cannot perform a r61e of practical life that 
begins too early and finishes too late ; pulls before 
the stroke and strains after the flag ; fires at the 
"ready" and charges at the "halt;" predates the 
meet and overrides the kill. We cannot afford a 
jurisprudence which, not content with being retro^ 
spective and prospective, assumes to be ante-natal 
and post-mortem ; kills the hen that laid the egg 
that hatched the cock that beat the American 
champion ; makes a man accountable, not only 
for the stroke and ricochet of his bullet, but for 
every problem in statics and dynamics that an 
accurate mathematician could show to have been 
influenced by the hit or the rebound ; hangs the 
murderer in his grandfather and hunts the criminal 
himself, long after he has the right to be safely 
dead and buried, with the ghoulish ferocity of a 
subterranean revenge. That such a scheme of right 
should be put forth by a great and young people 
that may, not long hence, equal in numbers the 
population of Europe, might, if men and nations 
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were always consistent, and faith had always its 
due relation to practice, be a serious menace to 
civilization. 

But, fortunately, in an erring world, men and 
nations are not consistent, or who should return 
from the error of his way ? Great circle-sailing is 
a fine thing, but while we have new reefs and sub- 
aqueous solferini, there are times when an unscien- 
tific accident may save — as it may lose — a fleet. 
A theory of perturbations and of rotations are alike 
needful to any just foresight of the doings in earth 
or sky. 

And, Sir, in awaiting some creditable change 
in our Transatlantic relatives, and in afterwards 
consigning to oblivion the crotchets that they will 
one day unite to smile at, a mature and experi- 
enced nationality like ours may take patience and 
indulgence from one of those thoughts that are 
among the amiable prerogatives of age. 

The happy privileges of childhood are common 
to individuals and to nations : the nursery literature 
of all English-speaking countries is the same, and, 
remembering what one day has charmed the wisest 
of us, we must not be astonished and can hardly be 
angry if a juvenile people is still delighted with the 
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retributive justice of the "woman who had a little 
pig," or the demonstrative logic of " the house that 
Jack built.'* 

I am, Sir, 
Your obedient servant, 

Saxe Brit. 
Britworthy April 11. 
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